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Subpart—Order Regulating
Handling
DEFINITIONS

§930.1 Act.

Act means Public Act No. 10, 73d Con-
gress (May 12, 1933), as amended, and as
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§930.2

reenacted and amended by the Agricul-
tural Marketing Agreement Act of 1937,
as amended (48 Stat. 31, as amended, 68
Stat. 906, 1047; 7 U.S.C. 601 et seq.).

§930.2 Board.

Board means the Cherry Industry Ad-
ministrative Board established pursu-
ant to §930.20.

§930.3 Cherries.

Cherries means all tart/sour cherry
varieties grown in the production area
classified botanically as Prunus cerasas,
or hybrids of Prunus cerasas by Prunus
avium, or Prunus cerasas by Prunus
fruticosa.

§930.4 Crop year.

Crop year means the 12-month period
beginning on July 1 of any year and
ending on June 30 of the following
year, or such other period as the Board,
with the approval of the Secretary,
may establish.

§930.5 Department or USDA.

Department or USDA means the
United States Department of Agri-
culture.

§930.6 District.

District means one of the subdivisions
of the production area described in
§930.20(c), or such other subdivisions as
may be established pursuant to §930.21,
or any subdivision added pursuant to
§930.52.

§930.7 Fiscal period.

Fiscal period is synonymous with fis-
cal year and means the 12-month pe-
riod beginning on July 1 of any year
and ending on June 30 of the following
year, or such other period as the Board,
with the approval of the Secretary,
may establish: Provided, that the ini-
tial fiscal period shall begin on the ef-
fective date of this part.

§930.8 Free market tonnage percent-
age cherries.

Free market tonnage percentage cher-
ries means that proportion of cherries
handled in a crop year which are free
to be marketed in normal commercial
outlets in that crop year under any
volume regulation established pursu-
ant to §930.50 or §930.51 and, in the ab-
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sence of a restricted percentage being
established for a crop year pursuant to
§930.50 or §930.51, means all cherries re-
ceived by handlers in that crop year.

§930.9 Grower.

Grower is synonymous with producer
and means any person who produces
cherries to be marketed in canned, fro-
zen, or other processed form and who
has a proprietary interest therein: Pro-
vided that, the term grower shall not
include a person who produces cherries
to be marketed exclusively for the
fresh market in an unpitted condition.

§930.10 Handle.

Handle means the process to brine,
can, concentrate, freeze, dehydrate,
pit, press or puree cherries, or in any
other way convert cherries commer-
cially into a processed product, or di-
vert cherries pursuant to §930.59 or ob-
tain grower diversion certificates
issued pursuant to §930.58, or otherwise
place cherries into the current of com-
merce within the production area or
from the area to points outside thereof:
Provided, That the term handle shall
not include:

(a) The brining, canning, concen-
trating, freezing, dehydration, pitting,
pressing or the converting, in any
other way, of cherries into a processed
product for home use and not for re-
sale.

(b) The transportation within the
production area of cherries from the
orchard where grown to a processing
facility located within such area for
preparation for market.

(c) The delivery of such cherries to
such processing facility for such prepa-
ration.

(d) The sale or transportation of
cherries by a grower to a handler of
record within the production area.

(e) The sale of cherries in the fresh
market in an unpitted condition.

§930.11 Handler.

Handler means any person who first
handles cherries or causes cherries to
be handled for his or her own account.

§930.12

Person means an individual, partner-
ship, corporation, association, or any
other business unit.

Person.
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§930.13 Primary inventory reserve.

Primary inventory reserve means that
portion of handled cherries that are
placed into handlers’ inventories in ac-
cordance with any restricted percent-
age established pursuant to §930.50 or
§930.51.

§930.14 Production area.

Production area means the States of
Michigan, New York, Pennsylvania, Or-
egon, Utah, Washington and Wisconsin.

§930.15
ries.

Restricted percentage cherries means
that proportion of cherries handled in a
crop year which must be either placed
into handlers’ inventories in accord-
ance with §930.55 or §930.57 or other-
wise diverted in accordance with
§930.59 and thereby withheld from mar-
keting in normal commercial outlets
under any volume regulation estab-
lished pursuant to §930.50 or §930.51.

Restricted percentage cher-

§930.16 Sales constituency.

Sales constituency means a common
marketing organization or brokerage
firm or individual representing a group
of handlers and growers. An organiza-
tion which receives consignments of
cherries and does not direct where the
consigned cherries are sold is not a
sales constituency.

[66 FR 35896, July 10, 2001]

§930.17 Secondary inventory reserve.

Secondary inventory reserve means any
portion of handled cherries voluntarily
placed into inventory by a handler
under §930.57.

§930.18 Secretary.

Secretary means the Secretary of Ag-
riculture of the United States, or any
officer or employee of the U.S. Depart-
ment of Agriculture to whom authority
has heretofore been delegated, or to
whom authority may hereafter be dele-
gated, to act in the Secretary’s stead.

ADMINISTRATIVE BODY

§930.20 Establishment and member-
ship.

(a) There is hereby established a
Cherry Industry Administrative Board,

§930.20

the membership of which shall be cal-
culated in accordance with paragraph
(b) of this section. The number of
Board members may vary, depending
upon the production levels of the dis-
tricts. All but one of these members
shall be qualified growers and handlers
selected pursuant to this part, each of
whom shall have an alternate having
the same qualifications as the member
for whom the person is an alternate.
One member of the Board shall be a
public member who, along with his or
her alternate, shall be elected by the
Board from the general public.

(b) District representation on the
Board shall be based upon the previous
three-year average production in the
district and shall be established as fol-
lows:

(1) Up to and including 10 million
pounds shall have 1 member;

(2) Greater than 10 and up to and in-
cluding 40 million pounds shall have 2
members;

(3) Greater than 40 and up to and in-
cluding 80 million pounds shall have 3
members; and

(4) Greater than 80 million pounds
shall have 4 members; and

(5) Allocation of the seats in each dis-
trict shall be as follows but subject to
the provisions of paragraphs (d), (e) and
(f) of this section:

- Grower Handler
District type members members
Up to and including 10 million
POUNAS .. 1 1
More than 10 and up to 40 mil-
lion pounds .......ccoveiiiiiiis 1 1
More than 40 and up to 80 mil-
lion pounds .......cccovviiicennnn. 1 2
More than 80 million pounds ..... 2 2

(c) Upon the adoption of this part,
the production area shall be divided
into the following described subdivi-
sions for purposes of this section:

District I—Northern Michigan: that portion
of the State of Michigan which is north of
a line drawn along the northern boundary
of Mason County and extended east to
Lake Huron.

District 2—Central Michigan: that portion of
the State of Michigan which is south of
District 1 and north of a line drawn along
the northern boundary of Allegan County
and extended east to Lake St. Clair.

District 3—Southern Michigan: That portion
of the State of Michigan not included in
Districts 1 and 2.
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§930.21

District 4—The State of New York.
District 5—The State of Oregon.
District 6—The State of Pennsylvania.
District 7—The State of Utah.

District —The State of Washington.
District 9—The State of Wisconsin.

(d) The ratio of grower to handler
representation in districts with three
members shall alternate each time the
term of a Board member from the rep-
resentative group having two seats ex-
pires. During the initial period of the
order, the ratio shall be as designated
in paragraph (b) of this section.

(e) Board members from districts
with one seat may be either grower or
handler members and will be nomi-
nated and elected as outlined in §930.23.

(f) If the 3-year average production of
a district changes so that a different
number of seats should be allocated to
the district, then the Board will be re-
established by the Secretary, and such
seats will be filled according to the ap-
plicable provisions of this part. Each
district’s 3-year average production
shall be recalculated annually as soon
as possible after each season’s final
production figures are known.

(g) In order to achieve a fair and bal-
anced representation on the Board, and
to prevent any one sales constituency
from gaining control of the Board, not
more than one board member may be
from, or affiliated with, a single sales
constituency in those districts having
more than one seat on the Board.
There is, however, no prohibition on
the number of Board members from dif-
fering districts that may be elected
from a single sales constituency which
may have operations in more than one
district. However, as provided in
§930.23, a handler or grower may only
nominate Board members and vote in
one district.

(h) Subject to the approval of the
Secretary, the Board shall at its first
meeting and annually thereafter elect
from among any of its members a
chairperson and a vice-chairperson and
may elect other appropriate officers.

(i) The Board, with the approval of
the Secretary, may establish rules and
regulation’s necessary and incidental
to the administration of this section.

[61 FR 49942, Sept. 24, 1996, as amended at FR
51713, Aug. 8, 2002]
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§930.21 Reestablishment.

Districts, subdivisions of districts,
and the distribution of representation
among growers and handlers within a
respective district or subdivision there-
of, or among the subdivision of dis-
tricts, may be reestablished by the Sec-
retary, subject to the provisions of
§930.23, based upon recommendations
by the Board. In recommending any
such changes, the Board shall consider:

(a) the relative importance of pro-
ducing areas;

(b) relative production;

(c) the geographic locations of pro-
ducing areas as they would affect the
efficiency of administration of this
part;

(d) shifts in cherry production within
the districts and the production area;

(e) changes in the proportion and role
of growers and handlers within the dis-
tricts; and (f) other relevant factors.

§930.22 Term of office.

The term of office of each member
and alternate member of the Board
shall be for three fiscal years: Provided
that, of the nine initial members and
alternates from the combination of
Districts 1, 2 and 3, one-third of such
initial members and alternates shall
serve only one fiscal year, one-third of
such members and alternates shall
serve only two fiscal years, one-third of
such members and alternates shall
serve three fiscal years; and one-half of
the initial members and alternates
from Districts 4 and 7 shall serve only
one fiscal year, and one-half of such
initial members and alternates shall
serve two fiscal years (determination
of which of the initial members and
their alternates shall serve for 1 fiscal
year, 2 fiscal years, or 3 fiscal years, in
both instances, shall be by lot). Mem-
bers and alternate members shall serve
in such capacity for the portion of the
term of office for which they are se-
lected and have qualified until their re-
spective successors are selected, have
qualified and are appointed. The con-
secutive terms of office of grower, han-
dler and public members and alternate
members shall be limited to two 3-year
terms, excluding any initial term last-
ing less than 3 years. The term of office
of a member and alternate member for
the same seat shall be the same. If this
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part becomes effective on a date such
that the initial fiscal period is less
than six months in duration, then the
tolling of time for purposes of this sub-
section shall not begin until the begin-
ning of the first 12-month fiscal period.

§930.23

(a) Forms and ballots. Nomination and
election of initial and successor mem-
bers and alternate members of the
Board shall be conducted through peti-
tion forms and election ballots distrib-
uted to all eligible growers and han-
dlers via the U.S. Postal Service or
other means, as determined by the Sec-
retary. Similar petition forms and
election ballots shall be used for both
members and alternate members and
any requirements for election of a
member shall apply to the election of
an alternate.

(b) Nomination:

(1) In order for the name of a grower
nominee to appear on an election bal-
lot, the nominee’s name must be sub-
mitted with a petition form, to be sup-
plied by the Secretary or the Board,
which, except in District 8, contains at
least five signatures of growers, other
than the nominee, from the nominee’s
district who are eligible to vote in the
referendum. Grower petition forms in
District 8 must be signed by only two
growers, other than the nominee, from
the nominee’s district.

(2) In order for the name of a handler
nominee to appear on an election bal-
lot, the nominee’s name must be sub-
mitted with a petition form, to be sup-
plied by the Secretary or the Board,
which contains the signature of at
least one handler, other than the nomi-
nee, from the nominee’s district who is
eligible to vote in the referendum. The
requirement that the petition form be
signed by a handler other than the
nominee shall not apply in any District
where less than two handlers are eligi-
ble to vote.

(3) Only growers, including duly au-
thorized officers or employees of grow-
ers, who are eligible to serve as grower
members of the Board shall participate
in the nomination of grower members
and alternate grower members of the
Board. No grower shall participate in
the submission of nominees in more
than one district during any fiscal pe-

Nomination and election.

§930.23

riod. If a grower produces cherries in
more than one district, that grower
may select in which district he or she
wishes to participate in the nomina-
tions and election process and shall no-
tify the Secretary or the Board of such
selection. A grower may not partici-
pate in the nomination process in one
district and the election process in a
second district in the same election
cycle.

(4) Only handlers, including duly au-
thorized officers or employees of han-
dlers, who are eligible to serve as han-
dler members of the Board shall par-
ticipate in the nomination of handler
members and alternate handler mem-
bers of the Board. No handler shall par-
ticipate in the selection of nominees in
more than one district during any fis-
cal period. If a handler handles cherries
in more than one district, that handler
may select in which district he or she
wishes to participate in the nomina-
tions and election process and shall no-
tify the Secretary or the Board of such
selection. A handler may not partici-
pate in the nominations process in one
district and the elections process in a
second district in the same election
cycle. If a person is a grower and a
grower-handler only because some or
all of his or her cherries were custom
packed, but he or she does not own or
lease and operate a processing facility,
such person may vote only as a grower.

(6) In Districts 5, 6, 8 and 9, both
growers and handlers may be nomi-
nated for the district’s Board seat.
Grower and handler nominations must
follow the petition procedures outlined
in paragraphs (b)(1) and (b)(2) of this
section.

(6) All eligible growers and handlers
in all districts may submit the names
of the nominees for the public member
and alternate public member of the
Board.

(7T) After the appointment of the ini-
tial Board, the Secretary or the Board
shall announce at least 180 days in ad-
vance when a Board member’s term is
expiring and shall solicit nominations
for that position in the manner de-
scribed in this section. Nominations for
such position should be submitted to
the Secretary or the Board not less
than 120 days prior to the expiration of
such term.
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§930.24

(c) Election:

(1) After receiving nominations, the
Secretary or the Board shall distribute
ballots via the U.S. Postal Service or
other means, as determined by the Sec-
retary, to all eligible growers and han-
dlers containing the names of the
nominees by district for the respective
seats on the Board, excluding the pub-
lic voting member seat. The ballots
will clearly indicate that growers and
handlers may only rank or otherwise
vote for nominees in their own district.

(2) Except as provided in paragraph
(c)(4) of this section, only growers, in-
cluding duly authorized officers or em-
ployees of growers, who are eligible to
serve as grower members of the Board
shall participate in the election of
grower members and alternate grower
members of the Board. No grower shall
participate in the election of Board
members in more than one district dur-
ing any fiscal period. If a grower pro-
duces cherries in more than one dis-
trict, the grower must vote in the same
district in which he or she chose to
participate in the nominations process
under paragraph (b)(3) of this section.
However, if the grower did not partici-
pate in the nominations process, he or
she may select in which district he or
she wishes to vote and shall notify the
Secretary or the Board of such selec-
tion.

(3) Except as provided in paragraph
(c)(4) of this section, only handlers, in-
cluding duly authorized officers or em-
ployees of handlers, who are eligible to
serve as handler members of the Board
shall participate in the election of han-
dler members and alternate handler
members of the Board. No handler shall
participate in the election of Board
members in more than one district dur-
ing any fiscal period. If a handler does
handle cherries in more than one dis-
trict, he or she must vote in the same
district in which the handler elected to
participate in the nominations process
under paragraph (b)(4) of this section.
However, if a handler did not partici-
pate in the nominations process, that
handler may select in which district he
or she chooses to vote and shall notify
the Secretary or the Board of such se-
lection. If a person is a grower and a
grower-handler only because some or
all of his or her cherries were custom
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packed, but he or she does not own or
lease and operate a processing facility,
such person may vote only as a grower.

(4) In Districts 5, 6, 8 and 9, growers
and handlers may vote for either the
grower or handler nominee(s) for the
single seat allocated to those districts.

(d) The members of the Board ap-
pointed by the Secretary pursuant to
§930.24 shall, at the first meeting and
whenever necessary thereafter, by at
least a two-thirds vote of the entire
Board, select individuals to serve as
the public member and alternate public
member of the Board from the list of
nominees received from growers and
handlers pursuant to paragraph (b) of
this section or from other persons nom-
inated by the Board. The persons se-
lected shall be subject to appointment
by the Secretary under §930.24.

(e) The Board, with the approval of
the Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.

§930.24 Appointment.

The selection of nominees made pur-
suant to elections conducted under
§930.23(c) shall be submitted to the Sec-
retary in a format which indicates the
nominees by district, with the nominee
receiving the highest number of votes
at the top and the number of votes re-
ceived being clearly indicated. The
Secretary shall appoint from those
nominees or from other qualified indi-
viduals, the grower and handler mem-
bers of the Board and an alternate for
each such member on the basis of the
representation provided for in §930.20
or as provided for in any reapportion-
ment or reestablishment undertaken
pursuant to §930.21. The public member
and alternate public member are nomi-
nated by the Board pursuant to
§930.23(d) and shall also be subject to
appointment by the Secretary. The
Secretary shall appoint from nominees
by the Board or from other qualified
individuals the public member and the
alternate public member.

§930.25 Failure to nominate.

If nominations are not made within
the time and in the manner prescribed
in §930.23, the Secretary may, without
regard to nominations, select the mem-
bers and alternate members of the
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Board on the basis of the representa-
tion provided for in §930.20 or as pro-
vided for in any reapportionment or re-
establishment undertaken pursuant to
§930.21.

§930.26 Acceptance.

Each person to be appointed by the
Secretary as a member or as an alter-
nate member of the Board shall, prior
to such appointment, qualify by advis-
ing the Secretary that he/she agrees to
serve in the position for which nomi-
nated for selection.

§930.27 Vacancies.

To fill any vacancy occasioned by the
failure of any person appointed as a
member or as an alternate member of
the Board to qualify, or in the event of
the death, removal, resignation, or dis-
qualification of any member or alter-
nate member of the Board, a successor
for the unexpired term of such member
or alternate member of the Board shall
be appointed by the Secretary from the
most recent list of nominations for the
Board made by growers and handlers,
from nominations made by the Board,
or from other qualified individuals.
Any nominations made by the Board to
fill a vacancy must be received by the
Secretary within 90 days of the effec-
tive date of the vacancy. Board mem-
bers wishing to resign from the Board
must do so in writing to the Secretary.

§930.28 Alternate members.

An alternate member of the Board,
during the absence of the member for
whom that member serves as an alter-
nate, shall act in the place and stead of
such member and perform such other
duties as assigned. However, if a mem-
ber is in attendance at a meeting of the
Board, an alternate member may not
act in the place and stead of such mem-
ber. In the event a member and his or
her alternate are absent from a meet-
ing of the Board, such member may
designate, in writing and prior to the
meeting, another alternate to act in
his or her place: Provided, that such al-
ternate represents the same group
(grower or handler) as the member. In
the event of the death, removal, res-
ignation or disqualification of a mem-
ber, the alternate shall act for the

§930.31

member until a successor is appointed
and has qualified.

[67 FR 51714, Aug. 8, 2002]

§930.29 Eligibility for membership on
Cherry Industry Administrative
Board.

(a) Each grower member and each
grower alternate member of the Board
shall be a grower, or an officer or em-
ployee of a grower, in the district for
which nominated or appointed.

(b) Each handler member and each
handler alternate member of the Board
shall be a handler, or an officer or em-
ployee of a handler, who owns, or
leases, and operates a cherry proc-
essing facility in the district for which
nominated or appointed.

(c) The public member and alternate
public member of the Board shall be
prohibited from having any financial
interest in the cherry industry and
shall possess such additional qualifica-
tions as may be established by regula-
tion.

§930.30 Powers.

The Board shall have the following
powers:

(a) To administer this part in accord-
ance with its terms and provisions;

(b) To make rules and regulations to
effectuate the terms and provisions of
this part;

(c) To receive, investigate, and report
to the Secretary complaints of viola-
tions of this part; and

(d) To recommend to the Secretary
amendments to this part.

§930.31 Duties.

The Board shall have, among others,
the following duties:

(a) To select such officers, including
a chairperson and vice-chairperson, as
may be necessary, and to define the du-
ties of such officers and the duties of
the chairperson and the vice-chair-
person;

(b) To employ or contract with such
persons or agents as the Board deems
necessary and to determine the duties
and compensation of such persons or
agents;

(c) To select such committees and
subcommittees as may be necessary;
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§930.31

(d) To adopt bylaws and to adopt
such rules for the conduct of its busi-
ness as it may deem advisable;

(e) To submit to the Secretary a
budget for each fiscal period, prior to
the beginning of such period, including
a report explaining the items appearing
therein and a recommendation as to
the rates of assessments for such pe-
riod;

(f) To keep minutes, books, and
records which will reflect all of the
acts and transactions of the Board and
which shall be subject to examination
by the Secretary;

(g) To prepare periodic statements of
the financial operations of the Board
and to make copies of each statement
available to growers and handlers for
examination at the office of the Board;

(h) To cause its financial statements
to be audited by a certified public ac-
countant at least once each fiscal year
and at such times as the Secretary
may request. Such audit shall include
an examination of the receipt of assess-
ments and the disbursement of all
funds. The Board shall provide the Sec-
retary with a copy of all audits and
shall make copies of such audits, after
the removal of any confidential indi-
vidual grower or handler information
that may be contained in them, avail-
able to growers and handlers for exam-
ination at the offices of the Board;

(i) To act as intermediary between
the Secretary and any grower or han-
dler with respect to the operations of
this part;

(j) To investigate and assemble data
on the growing, handling, and mar-
keting conditions with respect to cher-
ries;

(k) To apprise the Secretary of all
Board meetings in a timely manner;

(1) To submit to the Secretary such
available information as the Secretary
may request;

(m) To investigate compliance with
the provisions of this part;

(n) To develop and submit an annual
marketing policy for approval by the
Secretary containing the optimum sup-
ply of cherries for the crop year estab-
lished pursuant to §930.50 and recom-
mending such action(s) necessary to
achieve such optimum supply;

(o) To implement volume regulations
established under §930.50 and issued by
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the Secretary under §930.51, including
the release of any inventory reserves;

(p) To provide thorough communica-
tion to growers and handlers regarding
the activities of the Board and to re-
spond to industry inquiries about
Board activities;

(@) To oversee the collection of as-
sessments levied under this part;

(r) To enter into contracts or agree-
ments with such persons and organiza-
tions as the Board may approve for the
development and conduct of activities,
including research and promotion ac-
tivities, authorized under this part or
for the provision of services required
by this part and for the payment of the
cost thereof with funds collected
through assessments pursuant to
§930.41 and income from such assess-
ments. Contracts or agreements for
any plan or project shall provide that:

(1) The contractors shall develop and
submit to the Board a plan or project
together with a budget(s) which shall
show the estimated cost to be incurred
for such plan or project;

(2) Any contract or agreement for a
plan or project and any plan or project
adopted by the Board shall only be-
come effective upon approval by the
Secretary; and

(3) Every such contracting party
shall keep accurate records of all of its
transactions and make periodic reports
to the Board of activities conducted
and an accounting for funds received
and expended, and such other reports
as the Secretary or the Board may re-
quire. The Secretary or employees of
the Board may audit periodically the
records of the contracting party;

(s) Pending disbursement consistent
with its budget, to invest, with the ap-
proval of the Secretary, and in accord-
ance with applicable Departmental
policies, funds collected through as-
sessments authorized under §930.41 and
income from such assessments;

(t) To establish standards or grade
requirements for cherries for frozen
and canned cherry products, subject to
the approval of the Secretary;

(u) To borrow such funds, subject to
the approval of the Secretary and not
to exceed the expected expenses of one
fiscal year, as are necessary for admin-
istering its responsibilities and obliga-
tions under this part; and
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(v) To establish, with the approval of
the Secretary, such rules and proce-
dures relative to administration of this
subpart as may be consistent with the
provisions contained in this subpart
and as may be necessary to accomplish
the purposes of the Act and the effi-
cient administration of this subpart.

§930.32

(a) Two-thirds of the members of the
Board, including alternates acting for
absent members, shall constitute a
quorum. For any action of the Board to
pass, at least two-thirds of the entire
Board must vote in support of such ac-
tion.

(b) The Board may provide through
its own rules and regulations, subject
to approval by the Secretary, for si-
multaneous meetings of groups of its
members assembled at different loca-
tions and for votes to be conducted by
telephone or other means of commu-
nication. Votes so cast shall be
promptly confirmed in writing.

(c) All meetings of the Board are
open to the public, although the Board
may hold portions of meetings in exec-
utive session for the consideration of
certain business. The Board will estab-
lish, with the approval of the Sec-
retary, a means of advanced notifica-
tion of growers and handlers of Board
meetings.

[61 FR 49942, Sept. 24, 1996, as amended at 67
FR 51714, Aug. 8, 2002]

Procedure.

§930.33 Expenses and compensation.

Except for the public member and al-
ternate public member who shall re-
ceive such compensation as the Board
may establish and the Secretary may
approve, the members of the Board,
and alternates when acting as mem-
bers, shall serve without compensation
but shall be reimbursed for necessary
and reasonable expenses, as approved
by the Board, incurred by them in the
performance of their duties under this
part. The Board at its discretion may
request the attendance of one or more
alternates at any or all meetings, not-
withstanding the expected or actual
presence of the respective member(s),
and may pay the expenses of such al-
ternates.

§930.41

EXPENSES AND ASSESSMENTS

§930.40 Expenses.

The Board is authorized to incur such
expenses as the Secretary finds are rea-
sonable and likely to be incurred for its
maintenance and functioning and to
enable it to exercise its powers and per-
form its duties in accordance with the
provisions of this part. The funds to
cover such expenses shall be acquired
by the levying of assessments as pro-
vided in §930.41.

§930.41 Assessments.

(a) An assessment may be levied upon
handlers annually under this part to
cover the administrative costs of the
Board, costs of inspection, and any re-
search, development and promotion ac-
tivities initiated by the Board under
§930.48.

(b) Each part of an assessment in-
tended to cover the costs of each activ-
ity in paragraph (a) of this section,
must be identified and approved by the
Board and the Secretary, and any noti-
fication or other statement regarding
assessments provided to handlers must
contain such information.

(c) As a pro rata share of the admin-
istrative, inspection, research, develop-
ment, and promotion expenses which
the Secretary finds reasonable and
likely to be incurred by the Board dur-
ing a fiscal period, each handler shall
pay to the Board assessments on all
cherries handled, as the handler there-
of, during such period: Provided, a han-
dler shall be exempt from any assess-
ment only on the tonnage of handled
cherries that either are diverted by de-
struction at the handler’s facilities ac-
cording to §930.59 or are cherries rep-
resented by grower diversion certifi-
cates issued pursuant to §930.58(b) and
acquired by handlers as described in
§930.59.

(d) The Secretary, after consider-
ation of the recommendation of the
Board, shall fix the rate of assessment
to be paid by each handler during the
fiscal period in an amount designed to
secure sufficient funds to cover the ex-
penses which may be approved and in-
curred during such period or subse-
quent period as provided in paragraph
(c) of this section. At any time during
or after the fiscal period, the Secretary
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may increase the rate of assessment in
order to secure sufficient funds to
cover any later finding by the Sec-
retary relative to the expenses which
may be incurred. Such increase shall be
applied to all cherries handled during
the applicable fiscal period. In order to
provide funds for the administration of
the provisions of this part during the
first part of a fiscal period before suffi-
cient operating income is available
from assessments, the Board may ac-
cept the payment of assessments in ad-
vance, and may borrow money for such
purposes.

(e) Assessments not paid within a
time prescribed by the Board may be
made subject to interest or late pay-
ment charges, or both. The period of
time, rate of interest, and late pay-
ment charge will be as recommended
by the Board and approved by the Sec-
retary: Provided, That when interest or
late payment charges are in effect,
they shall be applied to all assessments
not paid within the prescribed period of
time.

(f) Assessments shall be calculated on
the basis of pounds of cherries handled.
The established assessment rate may
be uniform, or may vary dependent on
the product the cherries are used to
manufacture. In recommending annual
assessment rates, the Board shall con-
sider:

(1) The differences in the number of
pounds of cherries utilized for various
cherry products; and

(2) The relative market values of
such cherry products.

(g) The Board, with the approval of
the Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.

[61 FR 49942, Sept. 24, 1996, as amended at 67
FR 51714, Aug. 8, 2002]

§930.42 Accounting.

(a) If, at the end of a fiscal period,
the assessments collected are in excess
of expenses incurred, the Board, with
the approval of the Secretary, may
carry over all or any portion of such
excess into subsequent fiscal periods as
a reserve. Such reserve funds may be
used to cover any expenses authorized
by this part, and to cover necessary ex-
penses of liquidation in the event of
termination of this part. If any such
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excess is not retained in a reserve, it
shall be refunded proportionately to
the handlers from whom the excess was
collected. Without an additional re-
serve level approved by the Secretary,
the amount held in reserve may not ex-
ceed approximately one year’s oper-
ational expenses. Upon termination of
this part, any funds not required to de-
fray the necessary expenses of liquida-
tion shall be disposed of in such a man-
ner as the Secretary may determine to
be appropriate: Provided, That to the
extent practicable, such funds shall be
returned pro rata to the persons from
whom such funds were collected.

(b) All funds received by the Board
pursuant to the provisions of this part
shall be used solely for the purpose
specified in this part and shall be ac-
counted for in the manner provided in
this part. The Secretary may at any
time require the Board and its mem-
bers to account for all receipts and dis-
bursements.

QUALITY CONTROL

§930.44 Quality control.

(a) Quality standards. The Board may
establish, with the approval of the Sec-
retary, such minimum quality and in-
spection requirements applicable to
cherries as will contribute to orderly
marketing or be in the public interest.
If such requirements are adopted, no
handler shall process cherries into
manufactured products or sell manu-
factured products in the current of
commerce unless such cherries and/or
such cherries used in the manufacture
of products meet the applicable re-
quirements as evidenced by certifi-
cation acceptable to the Board. The
Board, with the approval of the Sec-
retary, may establish rules and regula-
tions necessary and incidental to the
administration of this section.

(b) Inspection and certification. When-
ever the handling of any cherries re-
quires inspection pursuant to this part,
each handler who handles cherries
shall cause such cherries to be in-
spected by the appropriate division of
USDA, and certified by it as meeting
the applicable requirements of such
regulation: Provided, That inspection
and certification shall be required for
cherries which previously have been so
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inspected and certified only if such
cherries have been regraded, resorted,
repackaged, or in any other way fur-
ther prepared for market. Promptly
after inspection and certification, each
such handler shall submit, or cause to
be submitted, to the Board a copy of
the certificate of inspection issued
with respect to such cherries.

RESEARCH, MARKET DEVELOPMENT AND
PROMOTION

§930.48 Research, market
ment and promotion.

The Board, with the approval of the
Secretary, may establish or provide for
the establishment of production and
processing research, market research
and development, and/or promotional
activities, including paid advertising,
designed to assist, improve or promote
the efficient production and proc-
essing, marketing, distribution, and
consumption of cherries subject to this
part. The expense of such projects shall
be paid from funds collected pursuant
to this part and the income from such
funds.

develop-

REGULATIONS

§930.50 Marketing policy.

(a) Optimum supply. On or about July
1 of each crop year, the Board shall
hold a meeting to review sales data, in-
ventory data, current crop forecasts
and market conditions in order to es-
tablish an optimum supply level for the
crop year. The optimum supply volume
shall be calculated as 100 percent of the
average sales of the prior three years
reduced by average sales that represent
dispositions of exempt cherries and re-
stricted percentage cherries qualifying
for diversion credit for the same three
years, unless the Board determines
that it is necessary to recommend oth-
erwise with respect to sales of exempt
and restricted percentage cherries, to
which shall be added a desirable carry-
out inventory not to exceed 20 million
pounds or such other amount as the
Board, with the approval of the Sec-
retary, may establish. This optimum
supply volume shall be announced by
the Board in accordance with para-
graph (h) of this section.

(b) Preliminary percentages. On or
about July 1 of each crop year, the

§930.50

Board shall establish a preliminary
free market tonnage percentage which
shall be calculated as follows: from the
optimum supply computed in para-
graph (a) of this section, the Board
shall deduct the carry-in inventory to
determine the tonnage requirements
(adjusted to a raw fruit equivalent) for
the current crop year which will be
subtracted from the current year
USDA crop forecast or by an average of
such other crop estimates the Board
votes to use. If the resulting number is
positive, this would represent the esti-
mated overproduction which would be
the restricted tonnage. This restricted
tonnage would then be divided by the
sum of the crop forecast(s) for the reg-
ulated districts to obtain a preliminary
restricted percentage, rounded to the
nearest whole number, for the regu-
lated districts. If subtracting the cur-
rent crop year requirement, computed
in the first sentence from the current
crop forecast, results in a negative
number, the Board shall establish a
preliminary free market tonnage per-
centage of 100 percent with a prelimi-
nary restricted percentage of zero. The
Board shall announce these prelimi-
nary percentages in accordance with
paragraph (h) of this section.

(c) Interim percentages. Between July
1 and September 15 of each crop year,
the Board may modify the preliminary
free market tonnage and restricted per-
centages to adjust to the actual pack
occurring in the industry. The Board
shall announce any interim percent-
ages in accordance with paragraph (h)
of this section.

(d) Final percentages. No later than
September 15 of each crop year, the
Board shall review actual production
during the current crop year and make
such adjustments as are necessary be-
tween free and restricted tonnage to
achieve the optimum supply and rec-
ommend such final free market ton-
nage and restricted percentages to the
Secretary and announce them in ac-
cordance with paragraph (h) of this sec-
tion. The difference between any final
free market tonnage percentage des-
ignated by the Secretary and 100 per-
cent shall be the final restricted per-
centage. With its recommendation, the
Board shall report on its consideration
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of the factors in paragraph (e) of this
section.

(e) Factors. When computing prelimi-
nary and interim percentages, or deter-
mining final percentages for rec-
ommendation to the Secretary, the
Board shall give consideration to the
following factors:

(1) The estimated total production of
cherries;

(2) The estimated size of the crop to
be handled;

(3) The expected general quality of
such cherry production;

(4) The expected carryover as of July
1 of canned and frozen cherries and
other cherry products;

(6) The expected demand conditions
for cherries in different market seg-
ments;

(6) Supplies of competing commod-
ities;

(7) An analysis of economic factors
having a bearing on the marketing of
cherries;

(8) The estimated tonnage held by
handlers in primary or secondary in-
ventory reserves; and

(9) Any estimated release of primary
or secondary inventory reserve cherries
during the crop year.

(f) Modification. In the event the
Board subsequently deems it advisable
to modify its marketing policy, be-
cause of national emergency, crop fail-
ure, or other major change in economic
conditions, it shall hold a meeting for
that purpose, and file a report thereof
with the Secretary within 5 days (ex-
clusive of Saturdays, Sundays, and
holidays) after the holding of such
meeting, which report shall show the
Board’s recommended modification and
the basis therefor.

(g) Additional tonnage to sell as free
tonnage. In addition, the Board, in
years when restricted percentages are
established, shall make available ton-
nage equivalent to an additional 10 per-
cent, if available, of the average sales
of the prior 3 years, as defined in para-
graph (a) of this section, for market ex-
pansion.

(h) Publicity. The Board shall prompt-
ly give reasonable publicity to growers
and handlers of each meeting to con-
sider a marketing policy or any modi-
fication thereof, and each such meeting
shall be open to them and to the pub-
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lic. Similar publicity shall be given to
growers and handlers of each mar-
keting policy report or modification
thereof, filed with the Secretary and of
the Secretary’s action thereon. Copies
of all marketing policy reports shall be
maintained in the office of the Board,
where they shall be made available for
examination. The Board shall notify
handlers, and give reasonable publicity
to growers, of its computation of the
optimum supply, preliminary percent-
ages, and interim percentages and shall
notify handlers of the Secretary’s ac-
tion on final percentages by registered
or certified mail.

(i) Restricted Percentages. Restricted
percentage requirements established
under paragraphs (b), (¢) or (d) of this
section may be fulfilled by handlers by
either establishing an inventory re-
serve in accordance with §930.55 or
§930.57 or by diversion of product in ac-
cordance with §930.59. In years where
required, the Board shall establish a
maximum percentage of the restricted
quantity which may be established as a
primary inventory reserve such that
the total primary inventory reserve
does not exceed 50 million pounds. Han-
dlers will be permitted to divert (at
plant or with grower-diversion certifi-
cates) as much of the restricted per-
centage requirement as they deem ap-
propriate, but may not establish a pri-
mary inventory reserve in excess of the
percentage established by the Board for
restricted cherries. In the event han-
dlers wish to establish inventory re-
serve in excess of this amount, they
may do so, in which case it will be clas-
sified as a secondary inventory reserve
and will be regulated accordingly.

(j) Inventory Reserve Release. In years
when inventory reserve cherries are
available and when the expected avail-
ability of cherries from the current
crop plus expected carryin inventory
does not fulfill the optimum supply,
the Board shall release not later than
November 1st of the current crop year
such volume from the inventory re-
serve as will satisfy the optimum sup-
ply.

(k) The Board, with the approval of
the Secretary, may establish rules and
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regulations necessary and incidental to
the administration of this section.

[61 FR 49942, Sept. 24, 1996, as amended at 66
FR 35896, July 10, 2001; 67 FR 51714, Aug. 8,
2002]

§930.51 Issuance of volume regula-
tions.

(a) Whenever the Secretary finds,
from the recommendation and sup-
porting information supplied by the
Board, that to designate final free mar-
ket tonnage and restricted percentages
for any cherries acquired by handlers
during the crop year will tend to effec-
tuate the declared policy of the Act,
the Secretary shall designate such per-
centages. Such regulation designating
such percentage shall fix the free mar-
ket tonnage and restricted percent-
ages, totaling 100 percent, which shall
be applied in accordance with this sec-
tion, §§930.55, 930.57 and 930.59 to cher-
ries grown in regulated districts, as de-
termined under §930.52, and handled
during such fiscal period.

(b) The Board shall be informed im-
mediately of any such regulation
issued by the Secretary, and the Board
shall promptly give notice thereof to
handlers.

(c) That portion of a handler’s cher-
ries that are restricted percentage
cherries is the product of the restricted
percentage imposed under paragraph
(a) of this section multiplied by the
tonnage of cherries, originating in a
regulated district, handled, including
those diverted according to §930.59, by
that handler in that fiscal year.

(d) The Board, with the approval of
the Secretary, shall develop rules and
regulations which shall provide guide-
lines for handlers in complying with
any restricted tonnage requirements,
including, but not limited to, a grace
period of at least 30 days to segregate
and appropriately document any ton-
nage they wish to place in the inven-
tory reserve and to assemble any appli-
cable diversion certificates.

[61 FR 49942, Sept. 24, 1996 as amended at 67
FR 51714, Aug. 8, 2002]

§930.52 Establishment of districts sub-
ject to volume regulations.

(a) The districts in which handlers

shall be subject to any volume regula-

tions implemented in accordance with

§930.53

this part shall be those districts in
which the average annual production of
cherries over the prior 3 years has ex-
ceeded 6 million pounds. Handlers shall
become subject to volume regulation
implemented in accordance with this
part in the crop year that follows any
3-year period in which the 6-million
pound average production requirement
is exceeded in that district.

(b) Handlers in districts which are
not subject to volume regulation would
only be so regulated to the extent that
they handled cherries which were
grown in a district subject to regula-
tion as specified in paragraph (a) of
this section. In such a case, the handler
must place in inventory reserve pursu-
ant to §930.55 or §930.57 or divert pursu-
ant to §930.59 the required restricted
percentage of the crop originating in
the regulated district.

(c) Handlers in districts not meeting
the production requirement described
in paragraph (a) of this section in a
given year would not be subject to vol-
ume regulation in the next crop year.

(d) Any district producing a crop
which is less than 50 percent of the av-
erage annual processed production in
that district in the previous five years
would be exempt from any volume reg-
ulation if, in that year, a restricted
percentage is established.

(e) The Board, with the approval of
the Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.

[61 FR 49942, Sept. 24, 1996 as amended at 67
FR 51714, Aug. 8, 2002]

§930.53 Modification, suspension, or
termination of regulations.

(a) In the event the Board at any
time finds that, by reason of changed
conditions, any regulations issued pur-
suant to §§930.44 or 930.51 should be
modified, suspended, or terminated, it
shall so recommend to the Secretary.

(b) Whenever the Secretary finds,
from the recommendations and infor-
mation submitted by the Board or from
other available information, that a reg-
ulation issued pursuant to §§930.44 or
930.51 should be modified, suspended or
terminated with respect to any or all
shipments of cherries in order to effec-
tuate the declared policy of the Act,
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the Secretary shall modify, suspend, or
terminate such regulation.

§930.54 Prohibition on the use or dis-
position of inventory reserve cher-
ries.

Cherries that are placed in inventory
reserve pursuant to the requirements
of §930.50, §930.51, §930.55, or §930.57
shall not be used or disposed of by any
handler or any other person except as
provided in §930.50 or in paragraphs (a),
(b), or (c) of this section.

(a) If the Board determines that the
total available supplies for use in com-
mercial outlets are less than the
amount needed to meet the demand in
such outlets, the Board may rec-
ommend to the Secretary that a por-
tion or all of the primary and/or sec-
ondary inventory reserve cherries be
released for such use.

(b) The Board may recommend to the
Secretary that a portion or all of the
primary and/or secondary inventory re-
serve cherries be released for sale in
certain designated markets. Such des-
ignated markets may be defined in
terms of the use or form of the cher-
ries.

(c) Cherries in the primary and/or
secondary inventory reserve may be
used at any time for uses exempt from
regulation under §930.62.

[67 FR 51714, Aug. 8, 2002]

§930.55 Primary inventory reserves.

(a) Whenever the Secretary has fixed
the free market tonnage and restricted
percentages for any fiscal period, as
provided for in §930.51(a), each handler
in a regulated district shall place in his
or her primary inventory reserve for
such period, at such time, and in such
manner, as the Board may prescribe, or
otherwise divert, according to §930.59, a
portion of the cherries acquired during
such period.

(b) The form of the cherries, frozen,
canned in any form, dried, or con-
centrated juice, placed in the primary
inventory reserve is at the option of
the handler. Except as may be limited
by §930.50(i) or as may be permitted
pursuant to §§930.59 and 930.62, such in-
ventory reserve portion shall be equal
to the sum of the products obtained by
multiplying the weight or volume of
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the cherries in each lot of cherries ac-
quired during the fiscal period by the
then effective restricted percentage
fixed by the Secretary: Provided, That
in converting cherries in each lot to
the form chosen by the handler, the in-
ventory reserve obligations shall be ad-
justed in accordance with uniform
rules adopted by the Board in terms of
raw fruit equivalent.

(c) Inventory reserve cherries shall
meet such standards of grade, quality,
or condition as the Board, with the ap-
proval of the Secretary, may establish.
All such cherries shall be inspected by
USDA. A certificate of such inspection
shall be issued which shall show,
among other things, the name and ad-
dress of the handler, the number and
type of containers in the lot, the grade
of the product, the location where the
lot is stored, identification marks (can
codes or lot stamp), and a certification
that the cherries meet the prescribed
standards. Promptly after inspection
and certification, each such handler
shall submit, or cause to be submitted,
to the Board, at the place designated
by the Board, a copy of the certificate
of inspection issued with respect to
such cherries.

(d) Handlers shall be compensated for
inspection costs incurred on cherries
placed in the primary inventory re-
serve. All reporting of cherries placed
in, rotated in and out, or released from
an inventory reserve shall be in accord-
ance with rules and procedures estab-
lished by the Board, with the approval
of the Secretary. The Board could, with
the approval of the Secretary, also
limit the number of inspections of re-
serve cherries being rotated into inven-
tory reserves for which the Board
would be financially liable.

(e) Except as provided in §930.54, han-
dlers may not sell inventory reserve
cherries prior to their official release
by the Board. Handlers may rotate
cherries in their inventory reserves
with prior notification to the Board.
All cherries rotated into the inventory
reserve must meet the applicable in-
spection requirements.
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§930.56 Off-premise inventory reserve.

Any handler may, upon notification
to the Board, arrange to hold inventory
reserve, of his or her own production or
which was purchased, on the premises
of another handler or in an approved
commercial storage facility in the
same manner as though the inventory
reserve were on the handler’s own
premises.

§930.57 Secondary inventory reserve.

(a) In the event the inventory reserve
established under §930.55 of this part is
at its maximum volume, and the Board
has announced, in accordance with
§930.50, that volume regulation will be
necessary to maintain an orderly sup-
ply of quality cherries for the market,
handlers in a regulated district may
elect to place in a secondary inventory
reserve all or a portion of the cherries
the volume regulation would otherwise
require them to divert in accordance
with §930.59.

(b) Should any handler in a regulated
district exercise his or her right to es-
tablish a secondary inventory reserve
under paragraph (a) of this section, all
costs of maintaining that reserve, as
well as inspection costs, will be the re-
sponsibility of the individual handler.

(c) The secondary inventory reserve
shall be established in accordance with
§§930.55 (b) and (c) and such other rules
and regulations which the Board, with
the approval of the Secretary, may es-
tablish.

(d) The Board shall retain control
over the release of any cherries from
the secondary inventory reserve. No
cherries may be released from the sec-
ondary reserve until all cherries in any
primary inventory reserve established
under §930.55 have been released. Any
release of the secondary inventory re-
serve shall be in accordance with the
annual marketing policy and with
§930.54.

§930.58 Grower diversion privilege.

(a) In general. Any grower may volun-
tarily elect to divert, in accordance
with the provisions of this section, all
or a portion of the cherries which oth-
erwise, upon delivery to a handler,
would become restricted percentage
cherries. Upon such diversion and com-
pliance with the provisions of this sec-

§930.58

tion, the Board shall issue to the di-
verting grower a grower diversion cer-
tificate which such grower may deliver
to a handler, as though there were ac-
tual harvested cherries. Any grower di-
versions completed in accordance with
this section, but which are undertaken
in districts subsequently exempted by
the Board from volume regulation
under §930.52(d), shall qualify for diver-
sion credit.

(b) Eligible diversion. Grower diversion
certificates shall be issued to growers
only if the cherries are diverted in ac-
cordance with the following terms and
conditions or such other terms and
conditions that the Board, with the ap-
proval of the Secretary, may establish.
Diversion may take such of the fol-
lowing forms which the Board, with the
approval of the Secretary, may des-
ignate: uses exempt under §930.62;
nonhuman food uses; or other uses, in-
cluding diversion by leaving such cher-
ries unharvested.

(c) Application/mapping. The Board,
with the approval of the Secretary,
shall develop rules and regulations pro-
viding for the diversion of cherries by
growers. Such regulations may include,
among other things:

(1) The form and content of applica-
tions and agreements relating to the
diversion, including provisions for su-
pervision and compensation; and

(2) Provisions for mapping areas in
which cherries will be left unharvested.

(d) Diversion certificate. If the Board
approves the application it shall so no-
tify the applicant and conduct such su-
pervision of the applicant’s diversion of
cherries as may be necessary to assure
that the cherries have been diverted.
After the diversion has been accom-
plished, the Board shall issue to the di-
verting grower a diversion certificate
stating the weight of cherries diverted.
Where diversion is carried out by leav-
ing the cherries unharvested, the Board
shall estimate the weight of cherries
diverted on the basis of such uniform
rule prescribed in rules and regulations
as the Board, with the approval of the
Secretary, may recommend to imple-
ment this section.

[61 FR 49942, Sept. 24, 1996, as amended at 67
FR 51715, Aug. 8, 2002]
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§930.59 Handler diversion privilege.

(a) In general. Handlers handling
cherries harvested in a regulated dis-
trict may fulfill any restricted percent-
age requirement in full or in part by
acquiring diversion certificates or by
voluntarily diverting cherries or cher-
ry products in a program approved by
the Board, rather than placing cherries
in an inventory reserve. Upon vol-
untary diversion and compliance with
the provisions of this section, the
Board shall issue to the diverting han-
dler a handler diversion certificate
which shall satisfy any restricted per-
centage or diversion requirement to
the extent of the Board or Department
inspected weight of the cherries di-
verted.

(b) Eligible diversion. Handler diver-
sion certificates shall be issued to han-
dlers only if the cherries are diverted
in accordance with the following terms
and conditions or such other terms and
conditions that the Board, with the ap-
proval of the Secretary, may establish.
Such diversion may take place in any
form which the Board, with the ap-
proval of the Secretary, may designate.
Tart cherry juice and juice concentrate
may receive diversion credit but only if
diverted in forms approved under the
terms of this section. Such forms may
include, but are not limited to:

(1) Contribution to a Board-approved
food bank or other approved charitable
organization;

(2) Use for new product and new mar-
ket development;

(3) Export to designated destinations;
or

(4) Other uses or disposition, includ-
ing destruction of the cherries at the
handler’s facilities.

(c) Notification. The handler electing
to divert cherries through means au-
thorized under this section shall first
notify the Board of such election. Such
notification shall describe in detail the
manner in which the handler proposes
to divert cherries including, if the di-
version is to be by means of destruc-
tion of the cherries, a detailed descrip-
tion of the means of destruction and
ultimate disposition of the cherries. It
shall also contain an agreement that
the proposed diversion is to be carried
out under the supervision of the Board
and that the cost of such supervision is
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to be paid by the handler. Uniform fees
for such supervision may be established
by the Board, pursuant to rules and
regulations approved by the Secretary.

(d) Diversion certificate. The Board
shall conduct such supervision of the
handler’s diversion of cherries under
paragraph (c) of this section as may be
necessary to assure that the cherries
are diverted as authorized. After the
diversion has been completed, the
Board shall issue to the diverting han-
dler a handler diversion certificate in-
dicating the weight of cherries which
may be used to offset any restricted
percentage requirement.

(e) Transfer of certificates. Within such
restrictions as may be prescribed in
rules and regulations, including but
not limited to procedures for transfer
of diversion credit and limitations on
the type of certification eligible for
transfer, a handler who acquires diver-
sion certificates representing diverted
cherries during any crop year may
transfer such certificates to another
handler or handlers. The Board must be
notified in writing whenever such
transfers take place during a crop year.

(f) The Board, with the approval of
the Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.

[67 FR 51715, Aug. 8, 2002]

§930.60 Equity holders.

(a) Inventory reserve ownership. The
inventory reserve shall be the sole re-
sponsibility of the handlers who place
products into the inventory reserve. A
handler’s equity in the primary inven-
tory reserve may be transferred to an-
other person upon notification to the
Board.

(b) Agreements with growers. Indi-
vidual handlers are encouraged to have
written agreements with growers who
deliver their cherries to the handler as
to how any restricted percentage cher-
ries delivered to the handler will be
handled and what share, if any, the
grower will have in the eventual sale of
any inventory reserve cherries.

(¢) Rulemaking authority. The Board,
with the approval of the Secretary,
may adopt rules and regulations nec-
essary and incidental to the adminis-
tration of this section.
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930.61 Handler compensation.

Each handler handling cherries from
a regulated district that is subject to
volume regulations shall be com-
pensated by the Board for inspection
relating to the primary inventory re-
serve as the Board may deem to be ap-
propriate. The Board, with the ap-
proval of the Secretary, may establish
such rules and regulations as are nec-
essary and incidental to the adminis-
tration of this section.

§930.62 Exempt uses.

(a) The Board, with the approval of
the Secretary, may exempt from the
provisions of §930.41, §930.44, §940.51,
§930.53, or §930.55 through §930.57 cher-
ries for designated uses. Such uses may
include, but are not limited to:

(1) New product and new market de-
velopment;

(2) Export to designated destinations;

(3) Experimental purposes; or

(4) For any other use designated by
the Board, including cherries processed
into products for markets for which
less than 5 percent of the preceding 5-
yvear average production of cherries
were utilized.

(b) The Board, with the approval of
the Secretary, shall prescribe such
rules, regulations, and safeguards as it
may deem necessary to ensure that
cherries handled under the provisions
of this section are handled only as au-
thorized.

(c) Diversion certificates shall not be
issued for cherries which are used for
exempt purposes; Provided, that grow-
ers engaging in such activities under
the authority of §930.58 shall be issued
diversion certificates for such activi-
ties.

[67 FR 51715, Aug. 8, 2002]

§930.63 Deferment of restricted obli-
gation.

(a) Bonding. The Board, with the ap-
proval of the Secretary, may require
handlers to secure bonds on deferred
inventory reserve tonnage. Handlers
may, in order to comply with the re-
quirements of §§930.50 and 930.51 and
regulations issued thereunder, secure
bonds on restricted percentage cherries
to temporarily defer the date that in-
ventory reserve cherries must be held

§930.70

to any date requested by the handler.
This date shall be not later than 60
days prior to the end of that crop year.
Such deferment shall be conditioned
upon the voluntary execution and de-
livery by the handler to the Board of a
written undertaking within thirty (30)
days after the Secretary announces the
final restricted percentage under
§930.51. Such written undertaking shall
be secured by a bond or bonds with a
surety or sureties acceptable to the
Board that on or prior to the accept-
able deferred date the handler will
have fully satisfied the restricted per-
centage amount required by §930.51.

(b) Rulemaking authority. The Board,
with the approval of the Secretary,
may adopt rules and regulations nec-
essary and incidental to the adminis-
tration of this section.

REPORTS AND RECORDS

§930.70 Reports.

(a) Weekly production, monthly sales,
and inventory data. Each handler shall,
upon request of the Board, file prompt-
ly with the Board, reports showing
weekly production data; monthly sales
and inventory data; and such other in-
formation, including the volume of any
cherries placed in or released from a
primary or secondary inventory re-
serve or diverted, as the Board shall
specify with respect to any cherries
handled by the handler. Such informa-
tion may be provided to the Board
members in summary or aggregated
form only without any reference to the
individual sources of the information.

(b) Other reports. Upon the request of
the Board, with the approval of the
Secretary, each handler shall furnish
to the Board such other information
with respect to the cherries acquired,
handled, stored and disposed of by such
handler as may be necessary to enable
the Board to exercise its powers and
perform its duties under this part.

(c) Protection of proprietary informa-
tion. Under no circumstances shall any
information or reports be made avail-
able to the Board members, or to any
person designated by the Board or by
the Secretary, which will reveal the
proprietary information of an indi-
vidual handler.

291



§930.71

§930.71 Records.

Each handler shall maintain such
records of all cherries acquired, han-
dled, stored or sold, or otherwise dis-
posed of as will substantiate the re-
quired reports and as may be pre-
scribed by the Board. All such records
shall be maintained for not less than
two years after the termination of the
fiscal year in which the transactions
occurred or for such lesser period as
the Board may direct with the approval
of the Secretary.

§930.72 Verification of reports and

records.

For the purpose of assuring compli-
ance and checking and verifying the re-
ports filed by handlers, the Secretary
and the Board, through its duly author-
ized agents, shall have access to any
premises where applicable records are
maintained, where cherries are re-
ceived, stored, or handled, and, at any
time during reasonable business hours,
shall be permitted to inspect such han-
dlers premises and any and all records
of such handlers with respect to mat-
ters within the purview of this part.

§930.73 Confidential information.

All reports and records furnished or
submitted by handlers to the Board
and its authorized agents which in-
clude data or information constituting
a trade secret or disclosing trade posi-
tion, financial condition, or business
operations of the particular handler
from whom received, shall be received
by and at all times kept in the custody
and under the control of one or more
employees of the Board or its agent,
who shall disclose such information to
no person other than the Secretary.

MISCELLANEOUS PROVISIONS

§930.80 Compliance.

Except as provided in this part, no
person may handle cherries, the han-
dling of which has been prohibited by
the Secretary under this part, and no
person shall handle cherries except in
conformity with the provisions of this
part and the regulations issued here-
under. No person may handle any cher-
ries for which a diversion certificate
has been issued other than as provided
in §§930.58(b) and 930.59(b).
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§930.81 Right of the Secretary.

Members of the Board (including suc-
cessors and alternates), and any
agents, employees, or representatives
thereof, shall be subject to removal or
suspension by the Secretary at any
time. Each regulation, decision, deter-
mination, or other act of the Board
shall be subject to the Secretary’s dis-
approval at any time. Upon such dis-
approval, the disapproved action of the
Board shall be deemed null and void,
except as to acts done in reliance
thereon or in accordance therewith
prior to such disapproval by the Sec-
retary.

§930.82

The provisions of this part, and of
any amendment thereto, shall become
effective at such time as the Secretary
may declare, and shall continue in
force until terminated, or suspended.

Effective time.

§930.83 Termination.

(a) The Secretary may, at any time,
terminate any or all of the provisions
of this part by giving at least 1 day’s
notice by means of a press notice or in
any other manner in which the Sec-
retary may determine.

(b) The Secretary shall terminate or
suspend the operation of any or all of
the provisions of this part whenever
the Secretary finds that such provi-
sions do not tend to effectuate the de-
clared policy of the Act.

(c) The Secretary shall terminate the
provisions of this part whenever the
Secretary finds by referendum or oth-
erwise that such termination is favored
by a majority of the growers and proc-
essors: Provided, That such majority
has, during the current fiscal year, pro-
duced or canned and frozen more than
50 percent of the volume of the cherries
which were produced or processed with-
in the production area. Such termi-
nation shall become effective on the
last day of June subsequent to the an-
nouncement thereof by the Secretary.

(d) The Secretary shall conduct a ref-
erendum within the month of March of
every sixth year after the effective
date of this part to ascertain whether
continuation of this part is favored by
the growers and processors. The Sec-
retary may terminate the provisions of
this part at the end of any fiscal period
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in which the Secretary has found that
continuance is not favored by a major-
ity of growers and processors who, dur-
ing a representative period determined
by the Secretary, have been engaged in
the production or processing of tart
cherries in the production area. Such
termination shall be announced on or
before the end of the fiscal period.

(e) The provisions of this part shall,
in any event, terminate whenever the
provisions of the Act authorizing them
cease to be in effect.

§930.84 Proceedings after termination.

(a) Upon the termination of the pro-
visions of this part, the then func-
tioning members of the Board shall, for
the purpose of liquidating the affairs of
the Board, continue as trustees of all
the funds and property then in its pos-
session, or under its control, including
claims for any funds unpaid or prop-
erty not delivered at the time of such
termination.

(b) The said trustees shall:

(1) continue in such capacity until
discharged by the Secretary;

(2) from time to time account for all
receipts and disbursements and deliver
all property on hand, together with all
books and records of the Board and of
the trustees, to such person as the Sec-
retary may direct; and

(3) upon the request of the Secretary,
execute such assignments or other in-
struments necessary or appropriate to
vest in such person full title and right
to all of the funds, property, and
claims vested in the Board or in the
trustees pursuant to this part.

(c) Any person to whom funds, prop-
erty, and claims have been transferred
or delivered, pursuant to this section,
shall be subject to the same obligations
imposed upon the Board and upon the
trustees.

§930.85 Effect of
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of
this part or of any regulation issued
pursuant to this part, or the issuance
of any amendment to either thereof,
shall not:

(a) Affect or waive any right, duty,
obligation, or liability which shall
have risen or which may thereafter

termination or

§930.90

arise in connection with any provision
of this part or any regulation issued
thereunder;

(b) Release or extinguish any viola-
tion of this part or any regulation
issued thereunder;

(c) Affect or impair any rights or
remedies of the Secretary or any other
person with respect to any such viola-
tion.

§930.86 Duration of immunities.

The benefits, privileges, and immuni-
ties conferred upon any person by vir-
tue of this part shall cease upon its ter-
mination, except with respect to acts
done under and during the existence of
this part.

§930.87 Agents.

The Secretary may, by designation in
writing, name any officer or employee
of the United States, or name any
agency or division in the U.S. Depart-
ment of Agriculture, to act as the Sec-
retary’s agent or representative in con-
nection with any provisions of this
part.

§930.88 Derogation.

Nothing contained in this part is, or
shall be construed to be, in derogation
or in modification of the rights of the
Secretary or of the United States to
exercise any powers granted by the Act
or otherwise, or, in accordance with
such powers, to act in the premises
whenever such action is deemed advis-
able.

§930.89 Personal liability.

No member or alternate member of
the Board and no employee or agent of
the Board shall be held personally re-
sponsible, either individually or jointly
with others, in any way whatsoever, to
any person for errors in judgment, mis-
takes, or other acts, either of commis-
sion or omission, as such member, al-
ternate member, employee, or agent,
except for acts of dishonesty, willful
misconduct, or gross negligence.

§930.90 Separability.

If any provision of this part is de-
clared invalid or the applicability
thereof to any person, circumstance, or
thing is held invalid, the validity of the
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remainder of this part or the applica-
bility thereof to any other person, cir-
cumstance, or thing shall not be af-
fected thereby.

§930.91 Amendments.

Amendments to this subpart may be
proposed, from time to time, by the
Board or by the Secretary.

§930.100 Grower
cates.

(a) In accordance with paragraph (b)
of this section, the Board may, for the
1997 crop year, issue diversion certifi-
cates to growers, in districts subject to
volume regulation (Northwest Michi-
gan, Central Michigan, New York, and
Utah) who have voluntarily elected to
divert in the orchard all or a portion of
their 1997 tart cherry production which
otherwise, upon delivery to handlers,
would become restricted percentage
cherries. Growers may offer the diver-
sion certificate to handlers in lieu of
delivering cherries.

(b) Terms and conditions. To be eligi-
ble to receive diversion credit, growers
voluntarily choosing to divert cherries
must meet the following terms and
conditions:

(1) In order to receive a certificate, a
grower must demonstrate, to the satis-
faction of the Board, that rows or trees
which were selected for diversion were
not harvested. Trees six years old or
younger do not qualify for diversion.

(2) The grower must furnish the
Board with a total harvested produc-
tion amount so the Board can calculate
the amount of grower diversion ton-
nage to be placed on the diversion cer-
tificate. The Board will confirm the
grower’s production amount with infor-
mation provided by handlers (to which
the grower delivers cherries) on Board
Form Number Two.

(3) The grower must agree to allow a
Board compliance officer to visit the
grower’s orchard to confirm that diver-
sion has actually taken place.

(¢) Calculation of diversion amounts.
The weight of cherries diverted and left
unharvested shall be calculated by the
Board after growers furnish the Board
with the necessary information con-
cerning their production. After
verification of the volume of cherries
diverted, the Board shall calculate the

diversion certifi-
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amounts of grower diversion tonnage
to be placed on the diversion certifi-
cates and issue such certificates to
growers. Such amounts shall be deter-
mined as follows:

(1) For whole block diversion, the
weight of a harvested sample of 5 per-
cent of each diverted block, provided
by the grower, will be used to calculate
the total volume of diverted cherries to
be credited on the diversion certificate.
For example, a grower farms 1,000 acres
and elects to whole block divert a 200
acre block. If 5 percent of the harvested
trees in the block diverted yield 80,000
pounds of cherries, the grower would
receive a diversion certificate for
1,600,000 pounds (80,000 pounds divided
by 5 percent (.05) yields 1,600,000
pounds). The rest of the block would
remain unharvested.

(2) For random row diversion, such
estimated volume would be calculated
by applying the percentage of the
grower’s production diverted to the ac-
tual average volume per acre of cher-
ries produced and harvested. For exam-
ple, a grower farms 1,000 acres and
elects to divert 20 percent of the har-
vestable acreage (200 acres). The grow-
er harvests the remaining 800 acres and
obtains 6,400,000 pounds of cherries,
which represents a yield per acre of
8,000 pounds. Such grower would re-
ceive a diversion certificate for
1,600,000 pounds of cherries (8,000 1bs
multiplied by the 20 percent of the
total acreage diverted; in this instance,
200 acres).

[62 FR 44883, Aug. 25, 1997, as amended at 63
FR 20023, Apr. 22, 1998]

§930.120 Board membership.

Pursuant to §930.20(e), membership of
the Cherry Industry Administrative
Board is increased from 18 to 19 mem-
bers and alternates. There will be one
grower and one handler member from
District 8.

[66 FR 35891, July 10, 2001]

Subpart—Administrative Rules and
Regulations

§930.133 Compensation rate.

A compensation rate of $250 per
meeting shall be paid to the public
member and to the alternate public
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member when attending Board meet-
ings. Such compensation is a per meet-
ing rate. For example, if a Board meet-
ing is convened and lasts one or two
days or only four hours, the public
member and/or alternate public mem-
ber attending the meeting would re-
ceive $250 each.

[63 FR 33528, June 19, 1998]

§930.141 Delinquent assessments.

(a) Pursuant to §930.41, the Board
shall impose an interest charge on any
handler whose assessment payment has
not been received by October 1 of each
crop year. The interest rate shall be a
rate of one percent per month and shall
be applied to the unpaid assessment
balance not paid by the October 1 due
date. In addition to the interest
charge, the Board shall impose a late
payment charge on any handler whose
assessment payment has not been re-
ceived within 90 days from the due date
of October 1. The late payment charge
shall be 10 percent of the unpaid bal-
ance.

(b) [Reserved]

[62 FR 55150, Oct. 23, 1997, as amended at 63
FR 14024, Mar. 24, 1998]

§930.158 Grower diversion and grower
diversion certificates.

(a) Grower diversion certificates. The
Board may issue diversion certificates
to growers in districts subject to vol-
ume regulation who have voluntarily
elected to divert in the orchard all or a
portion of their tart cherry production
which otherwise, upon delivery to han-
dlers, would become restricted percent-
age cherries. Growers may offer the di-
version certificate to handlers in lieu
of delivering cherries. Handlers may
redeem diversion certificates with the
Board through November 1 of each crop
year. After November 1 of the crop year
that crop year’s grower diversion cer-
tificates are no longer valid. Cherries
that have reached a harvestable, mar-
ketable condition will be eligible for
diversion. Diversion will not be granted
to growers whose fruit was destroyed
before it set and/or matured on the
tree, or whose fruit is unmarketable. If
marketable fruit were to be damaged
or destroyed by acts of nature such as

§930.158

storms or hail diversion credit could be
granted.

(b) Application and mapping for diver-
sion. Any grower desiring to divert
cherries using methods other than ran-
dom row or in-orchard tank shall sub-
mit a map of the orchard or orchards
to be diverted, along with a completed
Grower Diversion Application, to the
Board by June 24, 1998, for the 1998-99
crop year (July 1, 1998 through June 30,
1999) and April 15 for subsequent crop
years. The application includes a state-
ment which must be signed by the
grower which states that the grower
agrees to comply with the regulations
established for a tart cherry diversion
program. Each map shall contain the
grower’s name and number assigned by
the Board, the grower’s address, block
name or number when appropriate, lo-
cation of orchard or orchards and other
information which may be necessary to
accomplish the desired diversion. On or
before July 1, the grower should inform
the Board of such grower’s intention to
divert in-orchard and what type of di-
version will be used. The four types of
diversion are random row diversion,
whole block diversion, partial block di-
version and in-orchard tank diversion.
A grower who informs the Board about
the type of diversion he or she wishes
to use by July 1 can elect to use any di-
version method or a combination of di-
version methods. Only random row or
in-orchard tank diversion methods may
be used if the Board is not so informed
by July 1. Trees that are four years or
younger do not qualify for diversion.

(1) Random row diversion. Using the
orchard map furnished by the grower,
the Board will randomly select rows of
trees within the orchard to be diverted.
The amount of cherries to be diverted
will be based on the preliminary re-
stricted percentage amount established
pursuant to §930.50. A grower may elect
a different percentage amount; how-
ever, the grower needs to inform the
Board as soon as possible after the pre-
liminary percentages are announced of
this other amount, but in no event
shall this be less than seven days in ad-
vance of harvest. The designated rows
indicated by the map must not be har-
vested. After completing harvest of the
remaining rows in the orchard, the
grower must notify the Board and/or
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the Board’s compliance officer. A com-
pliance officer will then be allowed to
observe the grower’s orchard to assure
that the selected rows have not been
harvested. The grower must inform the
Board of the total production of the or-
chard to calculate the tonnage that
was diverted.

(2) Whole block diversion. Based on
maps supplied by the grower, a sam-
pling procedure will be used to deter-
mine the amount of cherries in the or-
chard to be diverted. A block is defined
as rows that run in the same direction,
are similar in age, and have definable
boundaries. The Board will require a
number of tree sites to be sampled de-
pending on the size of the block. A tree
site is a planted tree or an area where
a tree was planted and may have been
uprooted or died. If a block has 5 rows
or less, or 200 or less tree sites, 3 rows
would be randomly chosen to be sam-
pled, if a block has 6 to 15 rows, or 201-
400 tree sites, 4 rows would be ran-
domly chosen to be sampled, and if a
block has 16 or more rows and greater
than 400 tree sites, 5 rows would be ran-
domly chosen to be sampled. The
Board’s compliance officer will apply
the sampling procedure (based on the
number of rows or the number of tree
sites) which results in the fewest num-
ber of tree sites required to be sampled.
From each of the rows to be sampled,
ten contiguous tree sites will be sam-
pled. Only trees more than five years
old will be harvested for the sample.
For example, if it is determined that
five rows are to be sampled, 10 contig-
uous tree sites in each of the five rows
will be subject to harvest. Trees within
the 10 sites which are more than five
years old will be harvested. The har-
vested tonnage will be converted to a
volume that represents the entire
block of cherries. If, for example, a
total of 4,600 pounds is harvested from
the sample tree sites and this total is
divided by 50 tree sites a yield of 92
pounds per tree site is obtained. To
find the total yield for the block, the 92
pounds per tree site yield is multiplied
by the 880 tree sites that were mapped
in the block and that equals 80,960
pounds for that block. The compliance
officer would be allowed access to the
block to oversee the sampling process

7 CFR Ch. IX (1-1-03 Edition)

and to confirm that the block has been
diverted.

(3) Partial block diversion. Partial
block diversion will also be accom-
plished using maps supplied by the
grower. Sampling will be done as in
whole block diversion except that only
partial blocks would be selected and
sampled. Growers may divert up to five
partial blocks, or 50 percent of a grow-
er’s total number of blocks per year.
Such block(s) must be mapped and will
be sampled as described under whole
block diversion. Rows used in partial
block diversion must be contiguous.

(4) In-orchard tank diversion. Growers
wishing to in-orchard tank divert must
pick the cherries to be diverted and
place them in harvesting tanks. A com-
pliance officer would then probe the
tanks for volume measurement and ob-
serve the destruction of the cherries on
the grower’s premises. Growers wishing
to take advantage of this option must
have at least 10 tanks ready for diver-
sion. The compliance officer has up to
five days to come to the grower’s prem-
ises to observe the diversion after
being contacted.

(c) Compliance. Growers who volun-
tarily participate in the grower diver-
sion program must sign and file with
the Board a Grower Diversion Applica-
tion. By signing the application, a
grower agrees to the terms and condi-
tions of the grower diversion program
as contained in these regulations. To
be eligible to receive diversion credit,
growers voluntarily choosing to divert
cherries must meet the following terms
and conditions:

(1) In order to receive a certificate, a
grower must demonstrate, to the satis-
faction of the Board, that rows or trees
which were selected for diversion were
not harvested. Trees four years old or
younger do not qualify for diversion.

(2) The grower must furnish the
Board with a total harvested produc-
tion amount so the Board can calculate
the amount of grower diversion ton-
nage to be placed on the diversion cer-
tificate. The Board will confirm the
grower’s production amount with infor-
mation provided by handlers (to which
the grower delivers cherries) on Board
form Number Two.

(3) The grower must agree to allow a
Board compliance officer to visit the

296



Agricultural Marketing Service, USDA

grower’s orchard to confirm that diver-
sion has actually taken place. If the
terms and conditions for whole block,
partial block or in-orchard tank diver-
sion are not completed, the Board shall
not issue the grower a diversion certifi-
cate. If a grower who chooses random
row diversion harvests rows that were
designated not to be harvested, the
grower should inform the Board imme-
diately of the error. The grower will
then be required to divert twice the
amount (rows or trees) incorrectly har-
vested to correct the mistake. The
grower will still receive a diversion
certificate equal to the original re-
quested amount. However, in instances
where a grower is at the end of har-
vesting the orchard and fails to divert
a complete block or specified rows, the
Board shall multiply by two the dif-
ference between the original diversion
amount and the actual diverted
amount. The Board shall subtract that
amount from the diversion application
amount. Thus, the grower would re-
ceive a grower diversion certificate
equal to a portion of the originally re-
quested amount. If the grower does not
inform the Board of such errors, the
grower will not receive a diversion cer-
tificate.

[63 FR 33528, June 19, 1998, as amended at 64
FR 30232, June 7, 1999]

§930.159 Handler diversion.

(a) Methods of diversion. Handlers may
divert cherries by redeeming grower di-
version certificates, by destroying
cherries at handlers’ facilities (at-
plant), by diverting cherry products ac-
cidentally destroyed, by donating cher-
ries or cherry products to charitable
organizations or by using cherries or
cherry products for exempt purposes
under §930.162, including export to
countries other than Canada, and Mex-
ico. Once diversion has taken place,
handlers will receive diversion certifi-
cates stating the weight of cherries di-
verted. Diversion credit may be used to
fulfill any restricted percentage re-
quirement in full or in part. Any infor-
mation of a confidential and/or propri-
etary nature included in this applica-
tion would be held in confidence pursu-
ant to §930.73 of the order.

(b) Board mnotification and handler
plan. Any handler intending to divert

§930.159

cherries or cherry products pursuant to
§930.59 of the order (except through ex-
empt uses under §930.62 of the order)
must notify the Board of such intent
and provide a plan by November 1
which shows how the handler intends
to meet the restricted percentage obli-
gation, except that, for the 1997-98 sea-
son only, the deadline is February 5,
1998. The Board may extend this date
in individual cases pursuant to a writ-
ten request showing good cause why
the plan cannot be provided by the due
date. A handler will have one year to
fulfill such plan. The details of the plan
shall include, but not be limited to, the
name and address of the handler, the
total product processed at-plant, prod-
uct diverted at-plant, in-orchard diver-
sion certificates redeemed, anticipated
donations to charitable outlets, dis-
position to exempt outlets or uses and
detailed plans for how and where such
disposition will be made, and inventory
reserve amount. It shall also contain
an agreement that the proposed diver-
sion is to be carried out under the su-
pervision of the Board and that the
cost of such supervision is to be paid by
the handler. Supervision of diversion
by means other than destruction of the
cherries at a handler’s facility will be
subject to supervision as found nec-
essary by the Board. USDA inspectors
or Board employees will supervise di-
version of cherry products at the cur-
rent hourly rate under USDA’s inspec-
tion fee schedule (7 CFR 52.42). Any
cherries not diverted in accordance
with the handler’s plan will be placed
into the secondary inventory reserve or
the primary inventory reserve if a sec-
ondary inventory reserve has not been
established.

(c) At-plant diversion. Diversion by
disposal at-plant will take place prior
to placing the cherries into the proc-
essing line. Such diversion will take
place under the supervision of USDA
Inspection Service or Board employee
inspectors. USDA inspectors or Board
employees will supervise diversion of
cherry products at-plant at the current
hourly rate under USDA’s inspection
fee schedule (7 CFR 52.42).

(d) Diversion of finished products. Han-
dlers may be granted diversion credit
for finished tart cherry products that
are accidentally destroyed during the
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1998-1999 crop year (July 1, 1998,
through June 30, 1999), and thereafter.
To receive diversion credit under this
option the cherry products must be
owned by the handler at the time of ac-
cidental destruction, be a marketable
product at the time of processing, be
included in the handler’s end of the
year handler plan, and have been as-
signed a Raw Product Equivalent
(RPE) by the handler to determine the
volume of cherries. In addition, the ac-
cidental destruction, and disposition of
the product must be verified by either
a USDA inspector or Board agent or
employee who witnesses the disposition
of the accidentally destroyed product.
Products will be considered destroyed
if they sustain damage which renders
them unacceptable in normal market
channels.

(e) Contributions to approved charitable
organizations. When diverting by donat-
ing cherries or cherry products to char-
itable organizations, handlers should
follow the requirements specified here-
in. For contributions to qualify for di-
version credit, the contributed product
should be marked clearly ‘“NOT FOR
RESALE”. The receiving organization
must be approved by the Board as a
qualified recipient of contributions of
tart cherry products. Such organiza-
tions must be tax-exempt, must not
sell the donated products and must be
noncompetitive with other tart cherry
industry sales outlets. Once products
are donated to an organization, the
Board must receive satisfactory docu-
mentation of the transaction. Handlers
should provide the Board with informa-
tion on how the product was used and
the volume of product used.

(f) Grower diversion certificates. To sat-
isfy restricted percentage obligations
by redeeming grower diversion certifi-
cates handlers must present to the
Board grower diversion certificates ob-
tained from growers who have diverted
cherries by non-harvest, and who have
been issued diversion certificates by
the Board in accordance with the appli-
cable rules and regulations governing
the issuance of grower diversion cer-
tificates. For this crop year July 1,
1997, through June 30, 1998, grower di-

7 CFR Ch. IX (1-1-03 Edition)

version certificates will be valid until
February 5, 1998.

[63 FR 404, Jan. 6, 1998, as amended at 63 FR
20019, Apr. 22, 1998; 64 FR 9268, Feb. 25, 1999;
64 FR 33009, June 21, 1999; 65 FR 35267, June
2, 2000]

§930.162 Exemptions.

(a) General. Tart cherries which are
used for the purpose of new product de-
velopment, for new market develop-
ment, for development of export mar-
kets, for experimental purposes, for ex-
port to countries other than Canada,
and Mexico, or which are donated to
charitable organizations may be grant-
ed an exemption by the Board and will
be exempt from §§930.41, 930.44, 930.51,
930.53, and §§930.55 through 930.57, sub-
ject to the following terms and condi-
tions. Tart cherry juice and juice con-
centrate products are not eligible for
exempt use/diversion credit in domes-
tic markets. Only tart cherry juice and
juice concentrate products for export
can receive exempt use/diversion cred-
it. Any information received of a con-
fidential and/or proprietary nature in-
cluded in this application will be pro-
tected from disclosure pursuant to
§930.73 of the order.

(b) Definitions. The terms in para-
graph (a) of this section shall have the
following meaning:

(1) New product development. The de-
velopment of new tart cherry products
or of foods or other products in which
tart cherries or tart cherry products
are incorporated which are not pres-
ently being produced on a commercial
basis. New product development can
also include the production or proc-
essing of a tart cherry product using a
technique not presently being utilized
commercially in the tart cherry indus-
try. Once total industry utilization for
a new product exceeds 2 percent of the
five year average production of tart
cherries, the product shall no longer be
considered under development and not
eligible for a new product development
exemption.

(2) New market development. The de-
velopment of markets for tart cherry
products which are not commercially
established markets and which are not
competitive with commercial outlets
presently utilized by the tart cherry
industry (including the development of
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new export markets). A new market be-
comes commercially established, when
total industry utilization in the mar-
ket exceeds 2 percent of the five year
average production of tart cherries.

(3) Development of export markets. The
sale of cherries or cherry products, in-
cluding the development of sales for
new or different tart cherry products
or the expansion of sales for existing
tart cherry products, to countries
other than Canada, and Mexico.

(4) Experimental purposes. The use of
cherries or cherry products in prelimi-
nary and/or developmental activities
intended to result in new products, new
applications and/or new markets for
tart cherry products. Any exemption
for experimental work shall be limited
in scope, duration and volume based on
information supplied by the applicant
at the time a request for exemption is
made. In no case shall an individual ex-
emption for experimental purposes last
longer than five years or exceed 100,000
pounds raw product equivalent of tart
cherries.

(c) Obtaining approval for exempt uses.
In order to receive exemptions for
cherries or cherry products utilized for
exempt purposes, handlers must apply
to the Board for a new exemption or for
renewal of an existing exemption by
November 1 for the next succeeding
year, except for the 1997 year only,
handlers may apply through February
5, 1998. A handler shall have one crop
year to dispose of cherries or cherry
products to exempt outlets approved by
the Board, unless granted a renewal.
Handlers applying to the Board for a
new exemption or for renewal of an ex-
isting exemption are subject to the fol-
lowing conditions:

(1) When applying to the Board for an
exemption for new product develop-
ment, handlers must detail the nature
of their new product, how it differs
from current, existing products and the
anticipated short and long term sales
volume for the exemption. It will be
the Board staff’s responsibility to ana-
lyze and investigate any request and
upon completion of that analysis au-
thorize or deny the exemption.

(2) When applying to the Board for an
exemption for new market develop-
ment, handlers must detail the nature
of their new market, how it differs

§930.162

from current, existing markets and the
anticipated short and long term sales
volume for the exemption. It will be
the Board staff’s responsibility to ana-
lyze and investigate any request and
upon completion of that analysis au-
thorize or deny the exemption.

(3) When applying to the Board for an
exemption for the development of ex-
port markets for tart cherries or cher-
ry products (including juice and juice
concentrate) in countries other than
Canada and Mexico, including the ex-
pansion of sales in existing export mar-
kets, handlers must detail the nature
of their product, specify whether such
product differs from current products
being sold in export markets, and esti-
mate the anticipated short and long
term sales volumes for the requested
exemption.

(4) When applying to the Board for an
exemption for experimental purposes,
handlers must indicate the preliminary
and/or developmental experimental ac-
tivity. Such experimental purposes
should be intended to result in new
products, new applications and/or new
markets for existing tart cherry prod-
ucts. Any exemption for experimental
work shall be limited in scope, dura-
tion and volume which the proposing
party shall specify at the time a re-
quest for exemption is made. In no case
shall an exemption for experimental
purposes last longer than five years or
exceed 100,000 pounds raw product
equivalent per handler of tart cherries
during the duration of the experiment.

(d) Review of applications. A Board ap-
pointed subcommittee of three persons
which shall include the manager (or a
Board member acting in the Manager’s
stead), the public member and one in-
dustry person who is not on the Board,
shall review applications for exemption
or renewal of exemption and either ap-
prove or deny the exemption. Any de-
nial of an application for exemption or
renewal of an existing exemption shall
be served on the applicant by certified
mail and shall state the reasons for the
denial. Within 10 days after the receipt
of a denial, the applicant may file an
appeal, in writing, with the Deputy Ad-
ministrator, Fruit and Vegetable Pro-
grams, supported by any arguments
and evidence the applicant may wish to

299



§930.163

offer as to why the application for ex-
emption or renewal of exemption
should have been approved. The Deputy
Administrator upon consideration of
such appeal will take such action as
deemed appropriate with respect to the
application for exemption or renewal of
exemption.

(e) Progress report. Each handler that
is granted an exemption must submit
to the Board an annual progress report,
due May 1 of each crop year. The
progress report shall include the re-
sults of the exemption activity (com-
parison of intended activity with ac-
tual activity) for the year in its en-
tirety, the volume of exempted fruit,
an analysis of the success of the ex-
emption program, and such other infor-
mation as the Board may request.

(f) Diversion credit; failure to meet
terms and conditions of exemption. Han-
dler diversion certificates for exempt
uses shall be issued to handlers pro-
vided that terms and conditions appli-
cable to exempt uses are satisfied. Di-
version certificates will not be issued
to handlers for any volume of tart
cherry products for which such terms
and conditions are not satisfied and
such cherries would be subject to all of
the terms and conditions of §§930.41,
930.44, 930.51, 930.53, and §§930.55
through 930.57.

(g) Failure to meet terms and conditions
for exemption. Upon termination of an
exemption, any volume of tart cherry
products that were granted an exemp-
tion but were not utilized for the au-
thorized exempt purpose would be sub-
ject to all of the terms and conditions
of §§930.41, 930.44, 930.51, 930.53, and
§§930.55 through 930.57.

[63 FR 405, Jan. 6, 1998, as amended at 656 FR
35267, June 2, 2000; 66 FR 39413, July 31, 2001]

§930.163 Deferment of restricted obli-
gation.

A handler may obtain a surety bond
on restricted percentage cherries to be
posted to temporarily defer the date
that inventory reserves must be held.
The surety bond must be posted at two
times the market value of the quantity
of cherries for which the holding obli-
gation is being deferred. The Board can
temporarily defer the date inventory
reserve cherries must be held to any
date requested by the handler. How-

7 CFR Ch. IX (1-1-03 Edition)

ever, this date shall not be later than
60 days prior to the end of the crop
year. The deferment shall be condi-
tioned on the execution and delivery by
the handler to the Board of a written
undertaking within 30 days after the
Secretary announces the final re-
stricted percentage under §930.51. The
written undertaking (required to be se-
cured by a bond or bonds with a surety
or sureties acceptable to the Board)
must guarantee that on or prior to the
deferment date requested by the han-
dler the handler will have fully satis-
fied the restricted percentage obliga-
tion. On or prior to the deferment date
requested by the handler, the handler
will have to fully satisfy the restricted
percentage obligation. In the event, a
handler has posted the surety bond,
reached the deferment date deadline
and does not have cherries in the in-
ventory reserve to cover his/her inven-
tory reserve obligation, the bond will
be forfeited to the Board. The Board
will then buy cherries to fulfill that
handler’s obligation.

[66 FR 35891, July 10, 2001]

Subpart—Assessment Rates

§930.200 Handler assessment rates.

On and after the effective date of this
rule, the assessment rate imposed on
handlers shall be $0.00175 per pound of
cherries handled for tart cherries
grown in the production area and uti-
lized in the production of tart cherry
products other than juice, juice con-
centrate, or puree. The assessment rate
for juice, juice concentrate, and puree
products shall be $0.000875 per pound.

[67 FR 20616, Apr. 26, 2002]

PART 931—FRESH BARTLETT PEARS

GROWN IN OREGON AND

WASHINGTON

Subpart—Order Regulating Handling
DEFINITIONS

Sec.

931.1 Secretary.

931.2 Act.

931.3 Person.

931.4 Production area.

931.5 Pears.

931.6 Variety.
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